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[Appendix U (Exhibit “No.9”)]: See, Grievance Form KCF-1412-1376-09z
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STATE OF MCHEGAN

RICK SNYDER DEPARTMENT OF CORRECTIONS HEIDI E. WASHINGTON
GOVERNOR LANSING DIRECTOR
STEP il GRIEVANCE APPEAL DECISION
TO: Boone, Ronnie -#501976 6)0\3 CURRENT FACILITY: .KGFR
GRIEVANCE ID#: KCF-14-12-1376-882-28e
STEP Il RESPONSE DATE STEP Iif APPEAL BUSINESS DAYS
DATE: 2/17/15 'RECEIVED: 8/28/15 BETWEEN: 136

The above grievance was not filed to this Office within 10 business days of receiving the Step 1l response or within
10 business days of when it should have been received as required by PD 03.02.130, "Prisoner/Parolee

Grievances”.

Therefore, this Step Il appeal is rejected as being-untimely submitted to Step lil.

The grievance category code has been modified to reflect the untimely submission. All future reference to this
grievance should use the modified code.

This decision may not be appealed further within the Department. in addition, because this grievance is properly
rejected, you have failed to exhaust the administrative remedies provided to you by this Department.

This Issue Is considered closed.

W Date Mailed:  SEP 21 2015

v T
Richard D. Russell
Grievance Section Manager
Office of Legal Affairs

Copy to:
Warden: KCF

EXHIBIT No.

RRANDVIEW PLAZA - P.O. BOX 30003 - LANSING, MICHIGAN 48909
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KCF-1412 1376 09z; Step TTIT - Reason for Appeal

1. A3 sgakat in Step 1T rasponsa: The fist step response i3 appropriate
and is sapporte?d by the Wardan's OFffice.

2. T Grievant was Adeniasd pha right or opportanity to a<plain the gzrievanece
more completely at tha {aterviesd to =nable the Step T Respondent to identify
and gather addigional information needed to vrespond to the zrisvance whan Mr,
cMaullen (AFSD), rafused to intevviaw ma. Fating the meat that day T grivent
had watkary hosel movements, 1 mild diarrhea,

3. As gtated andae P.D. 03.02.130(Y), the responien. shall dntarview the
grievant, and the grisvant shall have th2 opportanity to z2¢plain tha zriesvince.

4. Me. McMallen (AFSD) put "NO SHOW" on the grievance responsa, and navac
intecviewed me/grievant. This #as statad in Step T bat na2ver addrassead, By not
addrassing this issue makes tha hola grievance process involvad,

5. A11 (MDOC) day shift Officers stated Aramacrk Food Sacvice never called

them to sand me/grievant over to the “itchen to he interview, (sez, Affidavit
0Of Fact From Thae Officers; (EXHIBIT " G ")).

EXHIBIT NO.
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Stap IIT, Rzason for Appaal
RCF 1412-137A-092
Datea 08/18/15

Thesa Srisvance's ar2 being filad late do to the fact prisoner's
Freaeman 402493, and Boona 501976, was ynable to obtain the
information or affidavits of facts 4n a timely matter, nasadad
for evidence until 07/06/15. Even 1f thes2 grievance are rajacted
1 tracking system 3hall 4ingclyde 4nformation on the subject mattar
of each gzrievancs veceived, and for rejected grievance, the
basis for the rejection, (P.D. 03,02.130(FF).

Aramark Corvection Services (ACS), 43 no 1longer working for
the ™ichigan Department of Correction (MDOC), and the food
gervicss now is Trianity Service Group (TSG). Tha same =znployee's
that work for (ACS), are working for (TSS5). FBven +1f (A0S) 13
no longer with (MDOC), they ara2 still responsibla for there
action, Mr. Shawn MaMyllen Aramark Food Service Diractor (AFSD)

13 now working for (TSG).

EXHIBIT NO. ©
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"MICHIGAN DEPARTMENT OF CORRECTIONS 4835-4248 5/09
PRISONER/PAROLEE GRIEVANCE APPEAL FORM C5)-2478

Date Received bZ Zrievzﬁe Cgin:rdinator Grievance Identifier: L‘kj/C/LH / [4:1 [LZL LﬁgJLu? JQ%@

at Step II:

INSTRUCTIONS: THIS FORM IS ONLY TO BE USED TO APPEAL A STEP I GRIEVANCE.

The white copy of the Prisoner/Parolee Grievance Form CSJ1-247A (or the goldenrod copy if you have not been provided
with a Step I response in a timely manner) MUST be attached to the white copy of this form if you appeal it at both Step
I and Step III. ' ‘

If yqu should dc?cid appeal ihe Step I gfv? ‘. response to Step II, your appeal should be directed to: ﬁ,“ .
- . . L
3 A7 Vby i J Z [ | 1f it is not submitted by this date, it will be considered terminated.
If you should decide to appeal the response you receive at Step II, you should send your Step III Appeal to the Director’s
Office, P.O. Box 30003, Lansing, Michigan, 48909.

Name (Print first, last) _ Number Institution Lock Number | Date of Incident | Today’s Date
s © <191 €FL Ao
Boy e SOV | B | A4
STEP II — Reason for Appeal

I geizvang does ooz have oo Walc oo baomaz sactiagly 100 o Jw

o % mmnes JRA— L 3 o I -
weits, T SO EVALS COUS ™ 2 st fpyt T i

TP S I S |
Tawved, Daa i, a3t
g 3 sy e
ST,

iniadagacs

T L PR P L. g
v oSBT NS L

zars far

[ A1

403RIaG3 LT ST hySCE L

AT T e 51 317

—4 : i Chal Jrasullsn E =TT

it ; : EVANT WAS NOTIiNTERVIEWSD in STER T, el FOR cuven REA Jon BY
RE SPoN DT ?TNN MeMuLbeN (AFSD) “NO sHow ¢ T ERIEVART whg Tous> BY mbec
OFFICER 'S FS)NEVER CALLED TREM Th S M /SR BEVART oVER To oD SERMICE,
AND NO UM ifMeTE PAQ)S WAZ NEVER WRTTER: Tmig 18 A 31..@:1[‘55 o P#\)“ ozn%":’ﬁ 130 %‘3 '

REYE =S E R

STEP II — Response Date Received by

Step‘__ Resp ndent:
Lb‘t;/j((
LDW{/W%\ % J’LJ‘K_ Date R:t:urned to
S

Grieyant p
Respondent’s Name (Print) Respondent’s Signature Date a ﬁj l IS/

STEP 1II — Reason for Appeal

SEE ATTACHED STEP ITI REASON FOR APPEAL

NOTE: Only a copy of this appeal and the response will be returned to you.

STEP 111 — Director's Response is attached as a separate sheet.

NTCTRTRITIARL. Whita — Pracecs to Ste B .“7‘7 TY Y. woree A l -n N Goldenrod - Grievant
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PRISONER’S NAME: Boone #501976, A-3-63
1376

DATE RECEIVED:  01/29/15 KCF 1412 136709z

STEP II1 RESPONSE: Your second step grievance regarding Food Service was received and
reviewed by the Warden’s Office. The first step response is appropriate and is supported by the
Warden’s Office.

At Step I the grievant states that on 12-14-14 while going through the serving line the kitchen
served taco meat that made him sick. He found out ffom an Aramark worker that the meat was
from leftover Salisbury steak served four days prior to this meal. Aramark acted with “deliberate
indifference” when serving spoiled excess food. Step II the issue remains the same.

At Step I respondent indicates that all food is prepared according to proper food service protocol
and Serve Safe procedures which include procedures for food storage and reuse. Over 1400
servings of taco meat were served during the meal in question and Boone was the only inmate
reporting these symptoms. No inmates were seen in health care with issues related to food borne

illness. Grievance denied.

At Step I it is noted that the Step I response is supported. KCF Food Service serves all meals in
compliance with PD-04.07.102 Q. and OP-KCF-04.07.102.

Grievance denied.

Date Returned Duncan Macharén, Warden
DM:mm

EXHIBIT No. 9

e
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MICHIGAN DEPARTMENT OF CORRECTIONS 4835-4247 10/94
PRISONER/PAROLEE GRIEVANCE FORM CsJ-247A

Date Received at Step I / Z/‘? } t'?é Grievance Identifier: L)W [ 141 / | ngl / éLZé;] lﬁ J? L‘g{’

7

Name (print first, last) Number Institution [Lock Number [Date of Incident| Today’s Date
Iﬁ . . i . .

Renvig Beoxe 519l K CF |A-3-Galve/ve| i iz

What attempt did ybﬁ make to resolve this issue prior to writing-this grievance? On what date?

If none, explain why. ‘

Talked with Arasark Food Service Steward (Lewis : : ic '
et (S (Lewis) about che (taco meac), and vas cold it was groded up left

State problem clearly. Use separate grievance form for each issue. Additional pages, using plain paper, may be used.

Four copies of each page and supporting documents must be submitted with this form. The grievance must be submitted
to the Grievance Coordinator in accordance with the time limits of OP 03.02.130.

On 12/14/14, for dinner Aramark served (MDOC) Statewide Standard Meny Meal (Taco). Griev te the (¢

ot scick: experienced severe stomach pain, nagsea, vomiting, faver, hagacha)s; and ﬁ%m(ﬁcommigﬁ
or otherwise experienced a candicion intolecable for prismn confinement. The next day on 12/15/14, while in
the kitchen grievant talked with Aramark Food Service Steward (Lewis) abog: the (aco meat), and was told it
was grognded up left over food items (Salishury Steak) that was served four days ago for lunch on 12/10/14,
The mear served by Avamark was grounded yp into mash, and nubritionally inadequate, spoiled, undercooked,
waterec.i-dom.l, that made grievant violently ill. Aramark preparation of prison food was grossly inadequate to
maingain g::aevmtmnnal health, and did not handle food properly and served food so unsanitary as {n present
a health m'.'s'k. Grievant faced a sufficiently serioys risk to (his) health or safety and they Aramark official
acted with "'deliberate indifference' to (his) health and safety," when serving spoiled excess food.

Grievant’s Signature

RESPONSE (Grievant Interviewed? L] Yes No If No, give explanation. If resolved, explain resolution.)

EXHIBITNO. °
g I letes (=2 LS {DMPA \b.{'y

Respondent’s Signature Date Reviewer’s Signature Date
S- M‘*l‘fl\c—— FJD /(QOLV""L‘N"L %“““DM
Respondent’s Name (Print) Working Title Reviéwer’s Name (Print) Working Title &

[ﬁ:te Returned t o If resolved at Step I, Grievant sign here.
Grievant: 7 {Z//8 | Resolution must be described above. Grievant's Signature Date
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Step I Grievance Response

Grievance Number: | KCF-14-12~1376—9Z
Prisoner Name: BOONE |
Prisoner Number: 501976

Prisoner (7 | was

[Z. | was NOT interviewed. GIVE REASON:

oo Shoak

SUMMARY OF COMPLAINT:

Alleged food related illness

INVESTIGATION INFORMATION

Health care services, food

cool-down temperature logs

APPLICABLE POLICY, PROCEDURE, ETC.

SUMMARY

Allfood is prepared according proper food service protocol and Serve Safe procdures. These protols include procedures for food
'storage and reuse. Qver 1400 servings of taco meat were served dunng the meal in question and Boone was the only inmate
reporting these symptoms. Furthermore, no inmates were seen in health care service with issues relatcd to food borne illness.

RESPONDENT NAME: Shawn McMullen TITLE: | FSD
RESPONDENT SIGNATURE: | - ALy o~ DATE: /-2 /5
REVIEWER NAME: e R TITLE: | (o
REVIEWER SIGNATURE: |\~ DATE: !\ (g]/g

EXHIBIT NO.
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[Appendix V (Exhibit “No.12”)]: See, Grievance Form KCF-1412-1396-09z

o€

N

"~

€k € e €

| 2

N

o€

sk 0® k€ e e

APPENDIX “V?”

AN TN Tord SN oot N X PN XN Lo N oI X PN X PN X SN X PN,

W

€

e € e

2

N
"

%€ g &



Case 2:16-cv-00271-JTN-TPG ECF No. 1-3 filed 12/08/16 PagelD.146 Page 10 of 34

STATE OF MICHIGAN

RICK SNYDER DEPARTMENT CF CORRECTIONS HEIDI E. WASHINGTON
GOVERNOR 'LANSING DIRECTOR

STEP lll GRIEVANCE APPEAL DECISION ,‘)D
TO: Freeman, Antonio - #402493 Qﬁ\ CURRENT FACILITY‘:%KQ&
GRIEVANCE ID#: KCF-14-12-1396-08z-28e

STEP Il RESPONSE DATE STEP Il APPEAL BUSINESS DAYS
DATE: 2/17/15 RECEIVED: 8/28/16 BETWEEN: 131

The above grievance was not filed to this Office within 10 busiriess days of receiving the Step Il response or within
10 business days of when it should have been received as required by PD 03.02.130, "Prisoner/Parolee
Grievances”.

Therefore, this Step Ill appeal is rejected as being untimely submitted to Step Ill.

The grievance category code has been modified to reflect the untimely submission. All future reference to this
grievance should use the modified code.

This decision may not be appealed further within the Department. In addition, because this grievance is properly
rejected, you have failed to exhaust the administrative remedies provided to you by this Department.

This issue is considered closed.

W Date Mailed: SEP 21 2015
T\

Richard D. Russell
Grievance Section Manager
Office of Legal Affairs

Copy to:
Warden: KCF

EXHIBIT No.| L

\Wé } ’Z_ . & GRANDVIEW PLAZA - P.O. BOX 30003 - LANSING, MICHIGAN 48809
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" MICHIGAN DEPARTMENT OF CORRECTIONS
PRISONER/PAROLEE GRIEVANCE APPEAL FORM

Date Received Ilry}Grie ?zéCoordinator Grlevar'ce Identifier: I'M Llﬁ l / I41 }Llalj?) 7[81 IQ?ZI‘

at Step II:

4835-4248 5/09
CSJ 2478

INSTRUCTIONS THIS FORM IS ONLY TO BE USED TO APPEAL A STEP I GRIEVANCE.

The white copy of the Prisoner/Parolee Grievance Form CS1-247A (or the go) ‘RE@%VEDYDM% t been provided . -
with a Step I response in a timely manner) MUST be attarfhed to the wh}te g opy of this form if you app al It at both Step

11 and Step III. ST AUB ga 2015

ponse"to Step II, your appeal should be directed to:
. If it Is nat submitted by} tEIRRLHLATHA ed terminated.

If you should declde to appeal the response you receive af Step II, you should send your Step III Appeal to the Director’s
Office, P.O. Box 30003, Lansing, Michigan, 48909.

Name (Print first, last) f
(s

STEP II — Reason for Appeal

Number Institution Lock Number [ Date of Incident | Today’s Date

07493 FF | S 743

SEE ATTACHED STEP 1I REASON FOR APPEAL

Date Réceived by

3 STEP II — Response
Step [I Res;?ent:
AENITE
. Date Returned to
QMM_ M/L——— ;" /)" /.I/ Grievant: .
Respondent’s Name (Print) Respondent’s ature Date

STEP IIXI — Reason for Appeal

SEE ATTACHED STE? ITT REASON FOR APPEAL,

NOTE: Only a copy of this appeal and the response will be returned to you.

STEP I1I — Director’s Response is attached as a separate sheet.

DISTRIBUTION: White - Proces E x HIBIT N() I .’2\11 Goldenrod - Grievant
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XCF-1412 1396 09z; Step TIT - Reason for Appeal

As stated in Step TT Reason for Appeal: grievant was not interviewed on the
grievance, and for given reason by Respondent, Shawn McMylles (AFSD), he pur "NO
SHOW" on Step T Grievance Responsa. Stated 1in the Reason for Appeal, no. 3, T
grievant talked with all MDOC day shit Officer’'s, and they 311 stated (AFS) never
called them to send me/griavant over to food services, and no inmate pass was never
written, (see, Affidavit of Fact; (EXHIBIT " H ")).

Mr. McMygllen (AFSD), perpetrated fragd/perjury on the griavance forms by patting
"NO SHOW" rrying to cover up what happenad, not just once, but on several differance
grievance forms, (see, OGrievance Forms; ¥XCF14121396-09z; (EXHIBIT " J "))

KCF-14121401-09z, (EXHIBIT "_ X ")); XCF-1412135709z, (BXHIBIT " L "));

XCF-14121310-09z, (EXHIBIT " M )); and XCF-15010066-28j, (EXWIBIT " N ")).

T grievant +#as not giving the opportunity to explain tha grievance more

completaly at a interview, nor show the evidence, as stated in P.D. 03.02.130(Y),
and as shown in (XCF-14121310-09z, (EXHIBIT " M ")).

Ao SEE, (CQQ\E’S o (ooltE ity PLASTIC Fousd T S\DE% (t\’(‘ﬂ\%ﬁf

At
T-1 eeess L-4)

-

L

EXHIBIT No.I ~
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STEP 1T - R=zason for App2al
TCF-14120-1396-0G2

In Sgap T Srievance Rasponsz it skated T zeilavant vas not ink2cvizesd hacags:
o€ givan c=21s0a "™O SHOW," called 3 times, in th2 Sammacy: all m2als ac2
pezpacad ta accocdanc2 Jich peopac Sacva Safa procalacas and policy Aicacgiva
04.07.100 "offand2c m2als”, Bven if ha had ohsacvad this hezach ofF probdcHTd,
Getavaac sgill had ghe aptiosa 5F chooasing an altzrnace Frash Fepitb chaice in
oclac po ceceiva Mis propac agpeicional foc ghag weal,

(M

(3

I 111 weils w2c2 pezpaced in aceorctance #tgh propac Sarve Safa
peacedaces "adhy" Aid geievang fiad 2 piace of plastic coo%ed iasida
of his cookiz (2videance holding)?

T geiavang ceceivad wiy €ood geay, and than weng ag a tabla o =21z wy
Eond. Thae lasg thiag T grievang ate on the teiy w#as uy coio%iz, "hila
T grievang #as eaping my cookia T found a piece »f plasgic insidz the
coo%ia, So T gciavang Aid nog hava tha option of chossing an algecunabs
Ecash Fegic becagss ip was o lape afgec zacing sowme of the cookia,

T gciavang coald nop cake gha cookiz back co tha sacving Tiaz ant say
T wsang ghe frash fegip bacagsz igs plasgic iaside ghe covdz, (5F a
sign w335 posted and stake that plasgic 1s inside of phe coiokias T
gciavant Jogld have gaking the fresh fFeuip insgzad of the coois, £o
meap the propec agbcitional allavanc: foc ghat meal).

T zciavang ¥as oog ingacviewad an the aciavancz, and for given c2a395
by caspondang Shasn McMallan {(ATSD) ™8O SHOW." T zriavant tal%=d with
311 MDDZ day shifp Officac's, and ghey all sgatasd Acamack Food Sacvica
nevec called thaw to sand me/gectavant ovar oy food saccica, and no
inmdg2 pa3s Ja3 nevac Joikbean.

T geiavant contenis cespondent Shawn McMallen (AFSD), violaged wy cights vhan
e acgel 4116411y and andac coloc of 1av ¢o commit {fragt, waking a fals:

c2pace,

aad ghz Palicy Picaciive by oot z2iving wmz tha oppockunity £ 2¢plain

the gciavance woce cowmplat2ly ak the ingecvies, and show phz avidance,

(1)

(2)

(2)

(b)

Me. McMallaea (ATFSD) %nas oc shogld have baen aware of facgs from Jhich
thay could infac thap a sgbstantial cisk =«<ispad that "foraign object”
ara Einding igs vay fngo cha food peoduck, wach 1233 thag such an objsct
aaald craice sach 31 secious theeak o 1 peisonac's/geievant health
oc ochacvise 2gparciznced a condigion inpnlacabla for pcisoa confinawzng.

Me. McMallen (AFSD) acp21 wich "'delibecape iandiffacence' o gcievant
haalgh 4ad safaey.”

Tadar 12 7.5.C.8. s2c., 242, 1g i3 a1 ceoiminal offansa po ack #1141y
and agnder coloc of law ¢o dapcive a1 pacsya of cights peotacgad by the
constitacion oc laws of ghe Ynitad States, (false cepoact, fraad,
falsifying a cacocd).

Tadae 2.0, 02.02.170(Y), tha caspondang shall intacviav th2 gcoizvang,
and ghe grievanrt 3hall have the oppoctunity o 2¢plain the geiavance
mnc2 cowplataly ap the ingecviav bo 2niabla thz Sgep T caspondent to
id2acify and gathac any addicional {infacmacion n2edad oo c23piad £

EXHIBIT NO.| &
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PRISONER’S NAME: Freeman #402493, A-2-63
DATE RECEIVED:  01/27/15KCF 1412 1396 09z

STEP I RESPONSE: Your second step grievance regarding Food Service was received and
reviewed by the Warden’s Office. The first step response is appropriate and is supported by the
Warden’s Office.

At Step I the grievant states that on 12-22-14 he found a piece of plastic in his cookie. This is
unsanitary and presents a health risk. At Step II the issue remains the same.

At Step I respondent indicates that the grievant was not interviewed after three attempts. All
meals are prepared in accordance with proper Serve Safe procedures and PD-04.07.100,
“Offender Meals.” Even if this occurred the prisoner still had the option to request fresh fruit to
meet nutritional allowances for the meal. Grievance denied.

At Step IT it is noted that the Step I response is valid. KCF Food Service serves all meals in
compliance with PD-04.07.100 and PD-04.07.101. The grievant should have reported the
incident to staff immediately and is encouraged to do so if any other foreign object is found in his
food. As too much time has passed there is no way to verify that this actually occurred.

Grievance denied.

2-12-1C %

Date Returned Duncan MacLarér{ Warden

DM:mm

EXHIBIT NO. 1 Z
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' MICHIGAN DEPARTMENT OF CORRECTIONS 4835-4247 10/94
PRISONER/PAROLEE GRIEVANCE FORM CSI-247A

Date Received at Step I lblz"?!jl . Grievance Identifier: IK &L}—T /l% / IZJQ / I_‘BL‘aé | IQ (?I a;

b

ERNCE R 18 RIS RI

ame (print first, last , .
Ardonw Sheeman| 402493 [KLF [A2163 [12/22)y

What attempt did you make to resolve this issue prior to writing this grievance? On what date?
If none, explain why.

No attampe was made of resolving chis issue (evidence holding).

State problem clearly. Use separate grievance form for each issue. Additional pages, using plain paper, may be used.

Four copies of each page and supporting documents must be submitted with this form. The grievance must be submitted

to the Grievance Coordinator in accordance with the time limits of OP 03.02.130.
On 12/22/14, T grievant went o eat lunch and Aramark was serving (ultimate desserc: sggar codkies). While I grievant
4as earing my cookie T obsarved a piece of plastic cooked inside the cookie (avidence holding). This is the second
incident T grievanc has observed plastic glove found cooked inside the prison food wichin a two month paciod (Nov,
and Dac,) of 2014. Aramark staff are acting with "'deliberass indiffarenca' to grievant's health and safery,” +hen
k2ap serving concaminacad, unsanitary, safficieatly gross, and unclean food. The preparation of prison food was
zrossly imadeguare ©o maingain grievanc normal health. The contaminatad food Aid not meet the mubritimal neads
bacause ic was unfic o eac as o presant 3 heslth risk from foodborne illness or not a wholesome and matricionally
adequace m=al or ocherwise exparienced a condipion intolerable for prison confinewent. This is a violacion of P.D.
04.07.102 (G), and M.C.L.A, 282,1107 s=c. (c) % (1).

EXHIBIT NO. | Z_—~(
/Gri)vant’s Signature

RESPONSE (Grievant Interviewed? [ Yes No If No, give exle.rcsolved, explain resolution.)

}JO &Slwow»
kS*k %#&M

Sé/pb Aol < _— =51 /DLW/\M)\\ 5=

Respondent’s Signature Date Reviewer's Signature Date

QMQAWM&J FSp E Dlionha (gvuo:'m,ﬁ'
Working Title Working Title

Respondent’s Name (Print) Reviewer’s Name (Print)

Date Returned t. '/ If resolved at Step I, Grievant sign here.
Grievant: 7 /42 /S | Resolution must be described above. - Grievant's Sienature Date
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Step I Grievance Response

Grievance Number: KCF 1412—1396~9Z > _i' '
Prisoner Name: Freeman
rPrisoner Number: 402493
Prisoner ] | was | 4 | was NOT interviewed. GIVE REASON: Vo Showl. = /Q (L 24

SUMMARY OF COMPLAINT: [

Alleged Food contamination

INVESTIGATION INFORMATION

Interviewed Aramark staff

HPPLICABLE POLICY, PROCEDURE, ETC.

Food safety and broﬁér_ service procedures .

SUMMARYT

his proper nutritional allowance for that meal.

All meals are prepared in accordance with proper Serve Safe procedures and policy directive 04.07.100 "offender meals". Even if
“he had observed this breach of protocol, Gnevagt still had the option of choosmg an alternate fresh fruit choice in order to receive

RESPONDENT NAME: Shawn McMullen TITLE: | FSD
RESPONDENT SIGNATURE: A DATE: //- & fo—
REVIEWER NAME: S L > TILE: | £ e _
REVIEWER SIGNATURE: E OO0 N DATE: | |/¢/i¢

EXHIBIT No.{ Z
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[Appendix W (Exhibit “No.10)]: See, Grievance Form KCF-1412-1401-09z
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STATE OF MICHIGAN

RICK SNYDER , DEPARTMENT OF CORRECTIONS HEIDI E. WASHINGTON
GOVERNOR LANSING DIRECTOR
STEP IIf GRIEVANCE APPEAL DECISION
TO: Boone, Ronnie - #501976 %)79\5 CURRENT FACILITY: KCEilk
GRIEVANCE ID#: KCF-14-12-1401-092-28e
STEP Il RESPONSE DATE STEP Il APPEAL BUSINESS DAYS
DATE: 1/30/15 RECEIVED: 8/28/15 BETWEEN: 147

The above grievance was not filed to this Office within 10 business days of receiving the Step i response or within
10 business days of when it should have been received as required by PD 03.02.130, “Prisoner/Parolee
Grievances™.

Therefore, this Step lif appeal is rejected as being untimely submitted to Step il

The grievance category code has been modified to reflect the untimely submission. All future reference to this
grievance shouid use the modified code.

This decision may not be appealed further within the Departmient. In addition, because this grievance is properly
rejected, you have failed to exhaust the administrative remedies provided to you by this Department.

This issue is considered closed.

W Date Mailed:

Richard D. Russell
Grievance Section Manager
Office of Legal Affairs

SEP 21 2015

Copy to:
Warden: KCF

EXHIBIT No. 10
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' .

' MICHIGAN DEPARTMENT OF CORRECTIONS 4835-4248 5/09
PRISONER/PAROLEE GRIEVANCE APPEAL FORM CSJ-2478
Date Received vance Coordinator Grievance Identifier: [}{Gﬂﬁ/ ﬁl 1 [la' ] / ]'4’]q L’ lMlﬂ’
at Step II: J 97 f ‘

INSTRUCTIONS. THIS FORM IS ONLY TO BE USED TO APPEAL A STEP I GRIE
The white copy of the Prisoner/Parolee Grievance Form CS1-247A (or the goldé¢
with a Step I response in a timely manner) MUST be attached to the white tog
IT and Step II1. ‘

/If you should qeci&a pea)the Step I frlev ce }ponse to Step II, your appa@ﬁm&d@ﬁ_@g@p}\ﬁalr 1
: t/{ 3 ‘ by L Z? . If it is not submitted by this-da déred terminated.

If you should declde to appeal the response you receive at Step 11, you should send your Step III Appeal to the Director’s
Office, P.O. Box 30003, Lansing, Michlgan, 48909,

Name (Print first, last) Number Institution Lock Number |Date of Incident | Today’s Date

Bepale 0|9 | LF | 4342

STEP II — Reason for Appeal

SEE ATTACHED STH? TI REASOY FOR APPEAL

STEP II — Response Date Recelved by

Step II Respondent:

Date Returned to
oékcew\,. A Grieyant:

Date

Respondent’s Sighady

Respondent’s flame (Print)

STEP I1I — Reason for Appeal

SEE ATTACHED STEP III REASON FOR APPEAL

NOTE: Only a copy of this appeal and the response will be returned to you.
STEP III — Director's Response is attached as a separate sheet.

=TeTRIDLTINN Whitae -~ Proces DVUYD TT'I“ N l‘ 'rl, Goldenrod - Grievant




Case 2:16-cv-00271-JTN-TPG ECF No. 1-3 filed 12/08/16 PagelD.156 Page 20 of 34

KCF-1412 1401 09z; Step IIT - Reason for Appeal

1. A3 stated in Sta2p TT rasponsz: there is no evidence prasentad hy arievant
Lo substantiata his claim.

2. Sriavant was denied the right or opportunity to explain the grisvance
mora completaly at the 1interview to enable the Stap T Respondent to identify
and zither additicnal information ne2aded to respond to tha grisvance whan Mr,
McMullen (AFSD), refysed to dinterview him. The evidance w#was goinz to be shown
during the dintecview, but no intarview was conducted, (s2e, Pictarz 92f Coo%
With Plastic Tnside; (EXYHIBITS "__J_")).

3. As stated gadar P.D. 032.02.130{(Y), the respondent shall 4interview tha
griavant, and the grievant shall have the opportunity to 2tplain the grievance.

4, Me. MeMullen (AFSD) put "NO SHOW" on the zriavance rasponse, and naver
interviewed grievant.

5. A1l (MDOC) day shift Officers stated Aramack Food Secrvice never called

them to send me/grievant over to ths %itchen to b2 intecview, (sz2, Affidavit
Of Fact From The Officers; (EXHIBIT " G ")).

EXHIBIT No- 10
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STEP IT - Reason for Appeal
KCF-14-12-1401-92z

In Sgep T Griavance Raaponse it stated T zrievant #as not interviewed bacause
of given reason ™0 SHOW,” and {n ¢he Summary: This grievance has already baen
angwared iand handle with the offeadar who allegadly found Adebeis {an fond and
19 a dyplicates. All msals are preparad in accocrdance with proper Servs Safa
procedures and policy directive 04.07.100 "offender meals." Even 1f ha had
obsarved thias breach of pratocol, Griavant still had tha option of choosing
an algernage frash frgit cholce in order to receive his propar natritional
allowance for that meal.

(1) Grlavant grievance has a differance grievance ngeber on 1t, and g
dose not pertain to the other offender who found debris {in there €food, and
i3 not a duplicate becayse its dealing +ith the "Food Quality Assuyrance,” and
"Public Health Requicrment. This 1s the second iacident within a3 two (?2) month
peciod T grivant has observed plastic found cooked tnside the prison food.

(2 If a1l aeals are prepared in  accoardance wich propecr Serve Safe
procedyres, #= pcisoners would not be finding "foretgn object” in the prison
food.

() Once we racaive our food tray, and gn to tha cable, wa 4o not have
the option of choosing something 2lse when we find "foreign object” in the
food.

T gcievant contends that cespondent Shawn McMallen (AFSD), violated my rights
andaer 18 1U,8,C.8, sec. 242, and ander the P.D. 02.02.130(Y), when ha actﬂﬂ

JU1Lfully and gndec color of law to commit (fragd, waking a false rnpoft),,

and the Policy Dicective by not gziving me the oppnctunity to =2xplain the
grievance more completely at the interview, and show the evidence.

(1) On two (2) diffarenca incidznt T grievant have witnass, and evidence
of this breach of protocol.

(2) Me., McMyllan (AFSD) %ne# or should have basn awara of Facta from which
he coyld {nfer that 2 sgbstantial risk existad that "foreign object" arz Finding
its way ingo the food peoduct, much 1233 that such an abjack would create such
a sariogs threat to 21 prisonars/grievants health or othecwise 2xperiencad a
condition intolerable for prison confinement.

)] Me. Wcﬂallen acped With "'Aelibarate indifference’ to grievant healtkh
and safnty, when he refysed ta tintervies gcisvant, and put '™NO SHOW" an tha
grievance/responsa, A1l (MDOC) day shifg ﬁfF{rerg w13 askal 1f Aramark Food
Sarvice callad Lhem to send me/grievant ovec the kitchen to be interview, and
all of the Officer's stated "¥0," and "™NO" indate piss was nevec writgan.

EXHIBIT NoO- 10

C
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STEP II GRIEVANCE RESPONSE FOR PRISONER: Boone 501976 A-363 (KCF)
Grievance KCF 1412 1401 09Z, has been reviewed.

Grievant alleges that he observed a food service worker remove a piece of plastic glove from the
dessert meal of sugar cookies on 12/22/14. Grievant indicates that Armark employees are aware
of this risk to inmate health however the acts show deliberate indifference and reckless disregard.
The Step I respondent, S McMullen indicates that the issue was investigated and staff present at
the time of the alleged incident deny this occurrence. S, McMullen also notes that all meals are
prepared with proper serve safe procedures and Grievant had other meal choices.

This Step II respondent finds the Step I response appropriate. There is no evidence presented by
Grievant to substantiate his claim. Grievant makes an allegation of inappropriate conduct and
meal preparation but produces no sources to verify this claim. No violation of Serve Safe
procedures or PD 04.07.100 Offender Meals is established. -

Based on the above finding(s), this grievance appeal is denied.

Date

EXHIBIT NO. |10
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MICHIGAN DEPARTMENT OF CORRECTIONS 4835-4247 10/94
PRISONER/PAROLEE GRIEVAN CE FORM CSI-247A

Grievance Identifier: M/ 14‘U 4&[6)& , | Q 7@

Date Received at Step I

ch p Il'St, lst) ‘ N'Iﬁsututm‘r.i’ k uﬁlwbﬂewr" - iDate of Inmdent ‘Tc;d;}’s atel' ~
Roie Dot KCE |A-D-@3iz[re]m|izfzeu

What attempt did you make to resolve this issue prior to writing this gnevance” On what date?
If none, explain why.
- Inforued Acamack scaff verbally, and by grievancs abogc the plastic being found in the prison food.

State problem clearly. Use separate grievance form for each issue. Additional pages, using plain paper, may be used.
On For@dapied ofrdashupage and supporting documents must be submitted with this form. The grievance must be submitted

to the Grievance Coordinator in accordance with the time Iimits of OP 03.02.130.
On 12/22/14, T grievanp sent to ear lunch and Acamark was serving (ylcimate dessarc: sgzar coom_e:) Whila T grievant
was eacing T observed prisoner Frassan (402492) pulling a piece of plascic ogt of his ¢ . This is the second
incident #ichin a two month period (NOV., anr‘ Dac, of 2014), grievant has obsarved plastic ﬂ.ove fomd cooked in the
prison food. In "Food Quality Asagranca™: P.D, 04.07.102 (G) ,preparacion of fool shall be closely monitored by
qualifiad staff to ensgre chat meals are producafl in mrdm with pabhc healih requirements. In the "Public Yealth
Reqgiresent”: MLA 280,1107 (1) "food safety and sanitarion assesswent” means judging or assessing specific food
aandling accivicies, events, condicions, or manageient syscems in an efforp to datermine their potential affectivensss
in congrolling risks for foodborne illnsss and pejgired campliance with this ack, accompaniad by a raport of findings.
The preparation of the prison food are nog bzing closely monitored by Aramark staff, and meals are not being produced
accordance with public health requarem;s. Avamack skaff are "deliberace indiffarance" or "reckless disregard" for
safecy by failing to "act reascnably" in responss to danger or risks for foodbornz illness by kesp serving contaminated,
unsanicary, mfnclent;ly, gross, or unclean food. Aramark staff kmew of the pLa:z:lc baing found in the food and
disregarded an excessive risk to immate healch or safsty. Aramark staff are aware of facts (ROF-Grievance-14-11-1304-9)
frau which the infersnce could be drawn that a substantial risk of seriogs hamm coyld exists fram contaninated food
or healch r].sk from foodborne illness, This is 1in violation of MIA 289,1107 sec. (c) % (1), "Pgblic Health
Requiremenc,” and PD 04.07.102 (G), "Food Quality Assgrance.” The contaminatad food did not mest the mitritional nseds
bacanse it was anfif o eat as to presang a health risk from foodborne ﬂ.lnas: or mot a rlh01=33m=\ and mﬂctorally
adaguace meal or ocherwise axperisnced a condition intolerable for prison confineman At

RESPONSE (Grievant Interviewed? [Jves MNo If No, give explanation. If resolved, explain resolution.)
Po &

On 12/22/ S - ,L_,LQ,LMJ\

= A t——— |-5-15" Wkwk eI ([¥hs

Respondent’s Signature Date Reviewer’s Signature Date
S Motk =a) Ot be A RSN
Respondent’s Name (Print) Working Title Reviewer’s Name (Print) Working Title ?
Date Returned t If reso.

Grievant: :7/( |Resolu TVTTITDTT Alen 15" . Date
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Step I Grievance Response ]
Grievance Number: |’ KCF-14-12-140 1-9Z - *

Prisoner Name: Boone

Prisoner Number: 501976

Prisoner I___] was IE was NOT interviewed. GIVE REASON: M‘ v_il'w uJ

SUMMARY OF COMPLAINT:

Alleged Food contamination

INVESTIGATION INFORMATION

Interviewed Aramark staff

APPLICABLE POLICY, PROCEDURE, ETC.

Food safety and proper service procedures

SUMMARY

This grievance has already been answered and handled with the offender who allegedly found debris in food and is a duplicate. All
‘meals are prepared in accordance with proper Serve Safe procedures and policy directive 04.07.100 "offender meals". Even if he
.had observed this breach of protocol, Grievant still had the option of choosing an alternate fresh fruit choice in order to receive his

proper nutritional allowance for that meal.

RESPONDENT NAME: Shawn McMullen  |TiTLE: | EsD

RESPONDENT SIGNATURE: | S Ag, |DATE: |- —— j—

REVIEWER NAME.: TITLE:

REVIEWER SIGNATURE: : DATE: T

'EXHIBIT NO. |(}
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[Appendix X (Exhibit “J7”)]: See, P.D. 04.07.102(G)

APPENDIX “X”
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MICHIGAN DEPARTMENT OF CORRECTIONS

"POLICY DIRECTIVE |w===

EFFECTIVE DATE WUSMEER

8-15-94 SRROREIGee

TYPE

POLICY DIRECTIVE

8-15-84 04.07.102

EFFECTIVE DATE NUMBER
PAGE 2 OF 4

STATEMENT. " staff.

i KCF LAW Library PD-BCF-50.02 (4-15-82)
! AUTHORITY
- MCL 791.203
~SUBJECT
ACA STANDARDS
3-4304, 34306, 34307
PAGE 1 OF 4
1. POUCY Standards shall be followed t ensiire that quality food is provided to inmates and

il. POLICY: ~ DEFINITIONS
A Pubfic Health Reguirements: Meeting the requlremenﬁ of the Public Health
Code (Act 368, PA 1978, Part 129) and the U.S. Food and Drug
Administration.
FOQD SUPPLY

All food ftems purchased or produced by the Department shall be received,
examined and stored In accordance with public health requirements and
regulations of the Department of Management and Budget. Milk produced at

the institution shall be examined for wholesomeness and approved for use by

the Department of Agricuiture. Department farm products shall be delivered to
food service when fresh and in optimum condition and in accordance with public
health requirements. .

Staﬂshaﬂmtpurdiasefoodpmmeseﬂbydateorpurdmseorusefcodaﬂer
the manufacturer's expiration date.

The quantity of food purchased shall be determined by the number of meals to
be served, amounts fisted on the standardized recipes, past usage and any
changes in the prison population.

E.  Satellite units with production equipment shall maintain a two-day emergency
supply of food. The food shall be secured and used for emergencies only or
whenmestodusmizied(everymreemnﬂsformszoodsanddrygoods
and every six months for canned goods).

FOOD PRODUCTION KCF LAW Library

adjusted to yield appropriate number of servings for the

Standardized recipes
size of the faciity shall be used in the producion of all menu items. The

Department's Recipe Book, Amed Forces Recipes or other tested quantity
reapsshaﬂbemebmforthereapeﬁle

AFoodedudIonWodsheetbnn(CARZﬁa)shanbepreparedbrmealsby
the Production Supervisor. Reapaforead‘lnmultemshallawompanyme
Production Sheet o the various food preparation areas. Preparation of food
shall be closely monitored by qualified staff to ensure that the recipes are |
‘foﬂowedandﬂ:atmealsareproducedmaccordanoemﬂxpubﬁcheam
requirements.

FOOD EVALUATION

Prior to the shipment of food to a satellite unit, and prior to the service of the
noon and evening meals at all facilities, a minimum of three menu ttems shall be
evaluated for flavor, textire or consistency, appearance, tenderness and overall
eating quality. Industry standards for desirable characteristics of food items
shall be used as the standard.- - -

The preservice quality checks shall be made at least 30 minutes before the

" meal is served. Quality checks in institutions shall be made by one of the

following:

1. Food production supervisor.

2. lnmateleadwnﬁcerwoﬂdngareamatproduq&sfoodtnbeevaluated.

3. Non-food service prisoner representative.

4. Custodial staff member.

5. Food Service Director when available.

6. Other(s) as designated by the warden.

Quality checks in the camps shall be made by one of the following:

1. Custodial staff member.

2, First cook.

The food production supervisor or the first cook in the Camp Program shall
coordinate the preservice quality checks and prepare written reports. Records
of food evaluations shall be maintained for a period of 45 days to allow the
Food Service Director to implement suggested changes when appropriate and
o evaluate the rau}!s of corrective action taken.

‘Menu iters identified during the quality control evaluation as needing additional

. seasonings or other adjusiments shall be modified before the meal is served.

Menu #ems that ‘are unacceptable for service shall not be served unless
corrected. The Food Service Director or designee shall make the final decision

" as o whether an item must be removed from the menu. Atemative menu tiems

shall be established so that substitutions can be made with minimum delays in
meal time. Theose substibstions must be of comparable nutritional value and
noted on the menu and on the Report of Menu Change form (CAH-108).

EXHIBIT JL
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"DOCUMENT TYPE
POLICY DIRECTIVE

EFFECTIVE DATE NURBER

8-15-64 04.07.102 - = g o 4

MEAL DISTRIBUTION

if a prisoner has a concem with a food item once service of 2 meal has started
andsﬂrebnngsﬁxatpmblemtomeaﬁenhonofafoodsemceemployee that
employee shall | assess the concem if necessary and, if the
prisoner's concem Is valid, m&bmguﬂtwncembﬂnaﬂfenhmofme

., ranking food service emplyee. The ranking food service employee shall make

the determination if the item needs to be pulled from the line and an immediate

substitution made.
KRCF LAW Library

Transportation- and service of meals- shall be consistent with public health .
requirements regarding thermal and bacterial protection.

All meals shall be served under the direct supervision of staff to ensure that
favoritism, careless serving and waste are avoided.

Food items shall be preplated, portioned or served according to instruction lsted
on the recipe card or production sheet. -

Appropriate serving ware shall be provided based on the security level

EXCESS FOOD

C jonal Kiichen With Attached Dining R

Food items not served at the meal shall be used within 48 hours. Leftover food
ftems not scheduled for use within 48 hours shall be frozen and scheduted for
service within 30 days. Foodsshallberefngemtedorfmzen in accordance with
public heaith requlremenis

Food ftems not served at the meal shall be discarded if equipment is not
available to maintasin thermal and bacterial protection consistent with public
heaith requirements. If appropriate hot and coid food hoiding equipment is
available, excess food shafl be scheduled for use within 48 hours, frozen
immediately and scheduled for service within 30 days or discarded.

Cook/Chill Satellite Ui
F‘oodihmsﬂiathavebeenheatedandnotservedatagivenmealsmllbe
discarded. KCF LAW Library
Cool/Chil P tion Kitct

Food items not shipped to a satefite unit in time for use within 5 days of
production date shall be discarded.

TYPE

POLICY DIRECTIVE

04.07.102 P g o g

Food items not served at the meal shall be fabeled with the production date, last
date to use by and supervisor's signature. The Food Service Director or
destgneeshaﬂmspedmebodservneareasbezmrethatbodlsusedbyme
duedateorapprupﬂaielydstzrded

- OPERATING PROCEDURE

. AUDIT
ELEMENTS

APPROVED:

 EXHIBIT JJ

W,

Wardensshaﬂensurematmmmﬁodaysofﬁseﬁechvedate procedures
implementing this - policy - directive - are- -deveioped and forwarded to the
appropriate Regional Prison Administrator for approval.

A Primary Audlt Elements List has been developed to ensure compliance with
this policy by providing staff with a toof for seif auditing. The List shall be used
by wardens for auditing purposes on an annual basis unless more frequently
required by the Director or Deputy Director and the appropriate documentation
shall be retained on-site and made available to the Internal Auditor when
requested.

Kenneth L. McGinnis, Director

oz fox
"/ date
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[Appendix Y (Exhibit “No.KK”)]: See, MCLA 289.1107(1)
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§ 289.1105

Pure Foods

History:

Pub Acts 2000, No. 92, Ch. I, § 1105, imd eff May 8, 2000, by § 1117(1)
eff November 8, 2000 (see 2000 note below); amended by Pub Acts 2007, No.
113, imd eff October 16, 2007, by enacting § 2(2) eff April 1, 2008 (see 2007
note below); 2008, No. 338, imd eff December 23, 2008; 2010, No. 113, imd
eff July 12, 2010 (see 2010 note below).

Editor’s notes:

Pub Acts 2000, No. 92, § 1117, imd eff May 8, 2000, by § 1117(1) eff
November 8, 2000, provides:

“See. 1117. (1) Subject to subsections (2) and (3), this act takes effect 6
months after the date of enactment.

“2) Until 6 months after the effective date of this act, compliance with
the standards of the design, construction, and equipment of a food service
establishment approved under former sections 12901, 12902, 12903, 12904,
12905a, 12906, 12907, 12908, 12910, 12911, 12912, 12913, 12916, and
12921 of the public health code, MCL 333.12901, 333.12902, 333.12903,
333.12904, 333.12905a, 333.12906, 333.12907, 333.12908, 333.12910,
333,12911, 333.12912, 333.12913, 333.12916, and 333.12921, is considered-
compliance with this act.

“(3) Beginning 6 months after the effective date of this act, a food service
establishment shall comply with the standards of design, construction, and
equipment established under this act.”.

Pub Acts 2007, No. 113, enacting § 3, imd eff October 16, 2007,
provides:

“Enacting section 3. This amendatory act does not take effect unless
Senate Bill No. 595 of the 94th Legislature [Pub Acts 2007, No. 114] is
enacted into law.”.

Pub Acts 2010, No. 113, enacting § 1, imd eff July 12, 2010, provides:

“Enacting section 1. This amendatory act does not take effect unless
House Bill No. 5280 of the 95th Legislature [Pub Acts 2010, No. 112] is
enacted into law.”.

Effect of amendment notes:

The 2007 amendment revised paragraph (a), subparagraph (vi) from
one which read: “It is or contains a new animal drug or conversion product
of a new animal drug that is unsafe within the meaning of section 512 of the
federal act, 21 U.S.C. 512.”; and revised paragraph (c) from one which read:
“Bed and breakfast’ means a private residence that-offers sleeping
accommodations to transient tenants in 14 or fewer rooms for rent, is the
innkeeper’s residence in which the innkeeper resides while renting the
rooms to transient tenants, and serves breakfasts at mo extra cost to.its
transient tenants. A-bed and breakfast is not considered a food service
establishment if exempt under section 1107 (1)(iii) or (iv).”.

The 2008 amendment added paragraph (c); and redesignated former
paragraphs (c)-{g) as (d)>-(h).

The 2010 amendment added paragraphs (h), (i), and (k); and redesig-
nated former paragraph (h) as (j). )

Statutory references:
Section 1107, above referred to, is § 289.1107.

LexisNexis® and Other Annotations

Federal aspects:

Food, drugs, and cosmetics. 21 USCS §§301-321, 333, 334-334-3,
3443464, 347, 348-356¢, 358, 359, 360, 360-360dd, 360hh—363, 371-376,
378-397.

LexisNexis® Michigan analytical references:
Michigan Law and Practice, Public Health and Welfare §§71, 77.

Research references:
35A Am Jur 2d, Food §§1-5.

N NRF- Db hyfhioree R

§ 289.1107

ARy D to F. [MSA § 12.933(1107)]

Sec. 1107. As used in this act:
(a) “Department” means the Michigan department of agricul-
ture.
(b) “Director” means the director of the Michigan department of
agriculture or his or her designee.

% ———— (¢) “Evaluation” means a food safety audit, inspection, or food

safety and sanitation assessment, whether announced or unan-
nounced, that identifies violations or verifies compliance with this
act and determines the degree of active control by food establish-
ment operators over foodborne illness risk factors.

(d) “Extended retail food establishment” means a retail grocery
that does both of the following: .

(i) Serves or provides an unpackaged food for immediate
consumption.
(ii) Provides customer seating in the food service area.

(e) “Fair concession” means a food concession, storage, prepa-
ration, or dispensing operation at a state or county fair.

(f) “Federal act” means the federal food, drug, and cosmetic act,
21 USC 301 to 397.

(g) “Food” means articles used for food or drink for humans or
other animals, chewing gum, and articles used for components of
any such article.

(h) “Food additive” means any substance, the intended use of
which, directly or indirectly, results in or may be reasonably
expected to result in its becoming a component or otherwise
affecting the characteristics of any food if that substance is not
generally recognized among experts as having been adequately
shown through scientific procedures to be safe under the condi-
tions of its intended use. Food additive includes any substance
intended for use in producing, manufacturing, packing, process-
ing, preparing, treating, packaging, transporting, or holding food
and includes any source of radiation intended for any use. Food
additive does not include any of the following:

(i) A pesticide chemical in or on a raw agricultural commod-
ity.
(ii) A pesticide chemical to the extent that it is intended for
use or is used in the production, storage, or transportation of
any raw agricultural commodity.
(iii) "A color additive. .
(iv) Any substance used in accordance with a sanction or
approval granted before the enactment of the food additives
amendment of 1958, Public Law 85-929, pursuant to the federal
act, the poultry products inspection act, 21 USC 451 to 471, or
the meat inspection act of March 4, 1907, chapter 2907, 34 Stat.

1258.

(i) “Food code” means food code, 2005 recommendations of the
food and drug administration of the United States public health
service that regulates the design, construction, management, and
operation of certain food establishments.

() “Food establishment” means an operation where food is
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processed, packed, canned, preserved, frozen, fabricated, stored,
prepared, served, sold, or offered for sale. Food establishment
includes a food processing plant, a food service establishment, and
a retail grocery. Food establishment does not include any of the
following:

(1) A charitable, religious, fraternal, or other nonprofit orga-
nization operating a home-prepared baked goods sale or serving
only home-prepared food in connection with its meetings or as
part of a fund-raising event.

(ii) An inpatient food operation located in a health facility or
agency subject to licensure under article 17 of the public health
code, MCL 333.20101 to 333.22260.

(iii) A food operation located in a prison, jail, state mental
health institute, boarding house, fraternity or sorority house,
convent, or other facility where the facility is the primary
residence for the occupants and the food operation is limited to
serving meals to the occupants as part of their living arrange-
ment.

(k) “Food processing plant” means a food establishment that
processes, manufactures, packages, labels, or stores food and does
not provide food directly to a consumer. Food processing plant
does not include a maple syrup producer.

-él( ——— (1) “Food safety and sanitation assessment” means judging or

assessing specific food handling activities, events, conditions, or
management systems in an effort to determine their potential
effectiveness in controlling risks for foodborne illness and re-
quired compliance with this act, accompanied by a report of
findings.

(m) “Food safety audit” means the methodical examination and
review of records, food sources, food handling procedures, and
facility cleaning and sanitation practices for compliance with this
act, accompanied by a report of findings. Food safety audit
includes checking or testing, or both, of observable practices and
procedures to determine compliance with standards contained in
or adopted by this act, accompanied by a report of findings.

(n) “Food service establishment” means a fixed or mobile res-
taurant, coffee shop, cafeteria, short order cafe, luncheonette,
grill, tearoom, sandwich shop, soda fountain, tavern, bar, cocktail
lounge, nightclub, drive-in, industrial feeding establishment, pri-
vate organization serving the public, rental hall, catering kitchen,
delicatessen, theater, commissary, food concession, or similar
place in which food or drink is prepared for direct consumption
through service on the premises or elsewhere, and any other
eating or drinking establishment or operation where food is
served or provided for the public. Food service establishment does
not include any of the following:

(1) A motel that serves continental breakfasts only.

(ii) A bed and breakfast that has 10 or fewer sleeping rooms,
including sleeping rooms occupied by the innkeeper, 1 or more
of which are available for rent to transient tenants.

(iii) A bed and breakfast that has at least 11 but fewer than
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15 rooms for rent, if the bed and breakfast serves continental
breakfasts only.

(iv) A child care organization regulated under 1973 PA 116,
MCL 722.111 to 722.128, unless the establishment is carrying
out an operation considered by the director to be a food service
establishment.

{0) “Food warehouse” means a food establishment that stores or
distributes prepackaged food for wholesaling.

History:

Pub Acts 2000, No. 92, Ch. I, § 1107, imd eff May 8, 2000, by § 1117(1)
eff November 8, 2000 (see 2000 note below); amended by Pub Acts 2007, No.
113, imd eff October 16, 2007, by enacting § 2(2) eff April 1, 2008 (see 2007
note below); 2008, No. 338, imd eff December 23, 2008.

Editor’s notes:

Pub Acts 2000, No. 92, § 1117, imd eff May 8, 2000, by § 1117(1) eff
November 8, 2000, provides:

“Sec. 1117. (1) Subject to subsections (2) and (3), this act takes effect 6§
months after the date of enactment.

“2) Until 6 months after the effective date of this act, compliance with
the standards of the design, construction, and equipment of a food service
establishment approved under former sections 12901, 12902, 12903, 12904,
12905a, 12906, 12907, 12908, 12910, 12911, 12912, 12913, 12916, and
12921 of the public health code, MCL 333.12901, 333.12902, 333.12903,
333.12904, 333.12906a, 333.12906, 333.12907, 333.12908, 333.12910,
333.12911, 333.12912, 333.12913, 333.12916, and 333.12921, is considered
compliance with this act.

“(8) Beginning 6 months after the effective date of this act, a food service
establishment shall comply with the standards of design, construction, and
equipment established under this act.”.

Pub Acts 2007, No. 113, enacting § 3, imd eff October 16, 2007,
provides:

“Enacting section 3. This amendatory act does not take effect unless
Senate Bill No. 595 of the 94th Legislature [Pub Acts 2007, No. 114] is
enacted into law.”.

Effect of amendment notes:

The 2007 amendment added paragraphs (c), (e), (1), and (m); redesig-
nated former paragraph (c) as (d); redesignated former paragraphs (d}(g)
as (f)(1); revised paragraph (f) from text which read: “ ‘Federal act’ means
the federal food, drug, and cosmetic act, chapter 675, 52 Stat. 1040, 21
U.S.C. 301 to 321, 331 to 333, 334 to 343-3, 344 to 346a, 347, 348 to 356¢,
358 to 360, 360b to 360dd, 360hh to 363, 371 to 376, and 378 to 397.%;
revised paragraph (h), subparagraph (iv) from text which read: “Any
substance used in accordance with a sanction or approval granted before
the enactment of the food additives amendment of 1958, Public Law 85-929,
72 Stat. 1784, pursuant to the federal act, the poultry products inspection
act, Public Law 85-172, 71 Stat. 441, 21 U.S.C. 451 to 471, or the meat.
inspection act of March 4, 1907, chapter 2907, 34 Stat. 1258.”; deleted
former paragraph (h) which read: “ Food concession’ means a food storage,
preparation, or dispensing operation at a state or county fair.”; in para-
graph (i), substituted “2005” for “1999”; redesignated former paragraphs (i)
and (j) as (j) and (k); redesignated former paragraph (k), opening paragraph
and subparagraphs (i), and (iii)(v) as paragraph (n), opening paragraph
and subparagraphs (i}{(iv); deleted former paragraph (k), subparagraph (ii)
which read: “A food concession.”; in paragraph (n), opening paragraph,
following “commissary,” inserted “food concession,”; and redesignated for- -
mer paragraph (1) as (o).

The 2008 amendment in paragraph (k), inserted “Food processing plant
does not include a maple syrup producer.”.

| EXHIBLTJ(K




Case 2:16-cv-00271-JTN-TPG ECF No. : d 12/08/16 PagelD.167 Page 31 of 34

§ 289.1107 Pure Foods

LexisNexis® and Other Annotations

Federal aspects:

Food, drugs, and cosmetics. 21 USCS §§301-321, 333, 334-334-3,
344-3464a, 347, 348-356¢, 358, 359, 360, 360-360dd, 360hh—363, 371376,
378-397.

LexisNexis® Michigan analytical references:
Michigan Law and Practice, Public Health and Welfare §§71, 76.

Research references:
35A Am Jur 24, Food §§1-5.

U | to P. [MSA § 12.933(1109)]

Sec. 1109. As used in this act:

(2) “Imminent or substantial hazard” means a condition at a
food establishment that the director determines requires imme-
diate action to prevent endangering the health of people.

(b) “Inspection” means the checking or testing of observable
practices against standards established in or adopted by this act,
accompanied by a report of findings.

(¢) “Juice” means the aqueous liquid expressed or extracted
from 1 or more fruits or vegetables, purees of the edible portions
of 1 or more fruits or vegetables, or any concentrates of such liquid
or puree.

(d) “Label” means a display of written, printed, or graphic
matter upon the immediate container of any article and includes
a requirement imposed under this act that any word, statement,
or other information appearing on the display also appear on the
outside container or wrapper of the retail package of the article or
be easily legible through the outside container or wrapper.

(e) “Labeling” means all labels and other written, printed, or
graphic matter upon an article, any of its containers or wrappers,
or accompanying the article.

(H “License limitation” means an action by which the director
imposes restrictions or conditions, or both, on a liéense of a food
establishment.

(g) “License holder” means the entity that is legally responsi-
ble for the- operation of the food establishment including the
owner, the owner’s agent, or other person operating under appar-
ent authority of the owner possessing a valid license to operate a
food establishment. .

(h) “Limited wholesale food processor” means a wholesale food
processor that has $25,000.00 or less in annual gross wholesale
sales made or business done in wholesale sales in the preceding
licensing year, or $25,000.00 or less of the food is reasonably
anticipated to be sold for the current licensing year. Only the food
sales from the wholesale food processor operation are used in
computing the annual gross sales under this subdivision.

(i) “Local health department” means that term as defined in
section 1105 of the public health code, MCL 333.1105, and having
those powers and duties .as described in part 24 of the public
héalth code, MCL 333.2401 to 333.2498. :
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() “Milk product” means cream, light cream, light whipping
cream, heavy cream, heavy whipping cream, whipped cream,
whipped light cream, sour cream, acidified sour cream, cultured
sour cream, half-and-half, sour half-and-half, acidified sour half-
and-half, cultured sour half-and-half, reconstituted or recombined
milk and milk products, concentrated milk, concentrated milk
products, skim milk, lowfat milk, frozen milk concentrate, eggnog,
buttermilk, cultured milk, cultured lowfat milk, cultured skim
milk, yogurt, lowfat yogurt, nonfat yogurt, acidified milk, acidified
lowfat milk, acidified skim milk, low-sodinm milk, low-sodium
lowfat milk, low-sodium skim milk, lactose-reduced milk, lactose-
reduced lowfat milk, lactose-reduced skim milk, aseptically pro-
cessed and packaged milk, milk products with added safe and
suitable microbial organisms, and any other milk product made
by the addition or subtraction of milkfat or addition of safe and
suitable optional ingredients for protein, vitamin, or mineral
fortification. Milk product does include dietary dairy products,
dairy-based infant formula, ice cream and other frozen desserts,
cheese, butter, and any other product derived from milk.

(k) “Misbranded” means food to which any of the following
apply:

(i) Its labeling is false or misleading in any particular.

(i) It is offered for sale under the name of another food.

(iii) Itis an imitation of another foed unless its label bears, in
type of uniform size and prominence, the word “imitation” and
immediately thereafter the name of the food imitated.

(iv) Its container is so made, formed, or filled as to be
misleading.

(v) It is in package form, unless it bears a label containing
both the name and place of business of the manufacturer,
packer, or distributor and an accurate statement of the quantity
of the contents in terms of weight, measure, or numerical count
subject to reasonable variations as are permitted and exemp-
tions as to small packages as are established by rules prescribed
by the department.

(vi) Any word, statement, or other labeling required by this
act is not prominently placed on the label or labeling conspicu-
ously and in such terms as to render it likely to be read and
understood by the ordinary individual under customary condi-
tions of purchase and use.

(vil) It purports to be or is represented as a food for which a
definition and standard of identity have been prescribed by
rules as-provided by this act or under the federal act, unless it
conforms to such definition and standard and its label bears the
name of the food specified in the definition and standard, and,
insofar as may be required by the rules, the common names of
optional ingredients, other than spices, flavoring, and coloring,
present in such food.

(viii) It purports to be or is represented to be either of the
following: .

(A) A food for which a standard of quality has been
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prescribed by this act or rules and its quality falls below such

standard unless its label bears, in such manner and form as

such rules specify, a statement that it falls below such
standard.

(B) A food for which a standard or standards of fill of
container have been prescribed by this act or rules and it falls

- below the standard of fill of container applicable, unless its

label bears, in such manner and form as the rules specify, a

statement that it falls below the standard.

(ix) It does not bear labeling clearly giving the common or
usual name of the food, if one exists, and if fabricated from 2 or
more ingredients, the common or usual name of each ingredient
except that spices, flavorings, and colorings, ether than those
sold as such, may be designated as spices, flavorings, and
colorings, without naming each and under other circumstances
as established by rules regarding exemptions based upon prac-
ticality, potential deception, or unfair competition.

(x) It bears or contains any artificial flavoring, artificial
coloring, or chemical preservative unless the labeling states
that fact and under other circumstances as established by rules
regarding exemptions based upon practicality.

(xi) If afood intended for human consumption and offered for
sale, its label and labeling do not bear the nutrition information
required under section 403(qg) of the federal act, 21 USC 343.

(xii) Itis a product intended as an ingredient of another food
and, when used according to the directions of the purveyor, will
result in the final food product being adulterated or mis-
branded. ,

(xiii) It is a color additive whose packaging and labeling are
not in conformity with packaging and labeling requirements
applicable to such color additive prescribed under the provi-
sions of the federal act.

(1) “Mobile food establishment” means a food establishment
operating from a vehicle or watercraft that returns to a licensed
commissary for servicing and maintenance at least once every 24
hours.

(m) “Moebile food establishment commissary” means an opera-
tion that is capable of servicing a mobile food establishment.

(n) “Person” means an individual, sole proprietorship, partner-
ship, corporation, association, er other legal entity.

(0) “Pesticide chemical” means any substance that, alone, in
chemical combination, or in formulation with 1 or more other
substances, is a pesticide within the meaning of the federal
insecticide, fungicide, and rodenticide act, 7 USC 136 to 136y, and

is used in the production, storage, or transportation of raw-

agricultural commodities.
(p) “Principal display panel” means that part of a label that is
most likely to be displayed, presented, shown, or examined under
normal and customary conditions of display for retail sale.
(g) “Public health code” means 1978 PA 368, MCL 333.1101 to
333.25211. :

Pure Foods :
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Sec. 1111. As used in this act:

History:

Pub Acts 2000, No. 92, Ch. I, § 1109, imd eff May 8, 2000, by § 1117(1)
eff November 8, 2000 (see 2000 note below); amended by Pub Acts 2002, No.
487, imd eff June 27, 2002; 2007, No. 113, imd eff October 16, 2007, by
enacting § 2(2) eff April 1, 2008 (see 2007 note below).

Editor’s notes:

Pub Acts 2000, No. 92, § 1117, imd eff May 8, 2000, by § 1117(1) eff
November 8, 2000, provides:

“Sec. 1117. (1) Subject to subsections (2) and (3), this act takes effect 6
months after the date of enactment.

“(2) Until 6 months after the effective date of this act, compliance with
the standards of the design, construction, and equipment of a food service
establishment approved under former sections 12901, 12902, 12903, 12904,
12905a, 12906, 12907, 12908, 12910, 12911, 12912, 12913, 12916, and
12921 of the public health code, MCL 333.12901, 333.12902, 333.12903,
333.12904, 333.12905a, 333.12906, 333.12907, 333.12908, 333.12910,
333.12911, 333.12912, 333.12913, 333.12916, and 333.12921, is considered
compliance with this act.

“(3) Beginning 6 months after the effective date of this act, a food service
establishment shall comply with the standards of design, construction, and
equipment established under this act.”.

Pub Acts 2007, No. 113, enacting § 8, imd eff October 16, 2007,
provides:

“Enacting section 3. This amendatory act does not take effect unless
Senate Bill No. 595 of the 94th Legislature [Pub Acts 2007, No. 114] is
enacted into law.”.

Effect of amendment notes:

The 2002 amendment added paragraph (g); redesignated former para-
graphs (g){(m) as (h)~(n); and in subsection {j) deleted “catering” before
“food establishment”.

The 2007 amendment added paragraphs (b), (c), and (j); redesignated
former paragraphs (b)—(n) as (d)~(i) and (k)—(q); in paragraph (k), subpara-
graph (xi), following “21” substituted “USC” for “U.S.C.” and revised
paragraph (o) from text which read: “ ‘Pesticide chemical’ means any
substance that, alone, in chemical combination, or in formulation with 1 or
more other substances, is a pesticide within the meaning of the federal
insecticide, fungicide, and rodenticide act, chapter 125, 86 Stat. 973, 7
U.S.C. 136 to 136i, 136j to 136r, and 136s to 136y, and is used in the
production, storage, or transportation of raw agricultural commodities.”.

LexisNexis® and Other Annotations

Federal aspects: .
Food, drugs, and cosmetics. 21 USCS §§301-321, 333, 334-334-3,
344—-37 46a, 347, 348-356¢, 358, 359, 360, 360-360dd, 360hh—363, 371-376,
8-397.

LexisNexis® Michigan analytical references:
Michigan Law and Practice, Public Health and Welfare §§71, 77.

Research references:
35A Am Jur 2d, Food §§1-5.

R to W, [MSA § 12.933(1111)]

(a) “Raw agricultural commodity” means any food in its raw or
natural state including fruits that are washed, colored, or other-
wise treated in their unpeeled natural form before marketing.

(b) “Regulatory authority” means the department, the local
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health department, or the authorized representative having juris-
diction over the establishment.

(c) “Retail food establishment” means an operation that sells or
offers to sell food directly to a consumer. Retail food establishment
includes both a retail grocery and a food service establishment,
but does not include a food processing plant.

(d) “Retail grocery” means an operation that sells or offers to
sell food to the consumers for off-premises consumption. Off-
premises consumption does not include take-out food intended for
immediate consumption.

(e) “Rules” means administrative rules promulgated under this
act pursuant to the administrative procedures act of 1969, 1969
PA 306, MCL 24.201 to 24.328.

(D “Smoked fish rules” means regulation no. 285.569 of the
Michigan administrative code, promulgated under former. 1968
PA 39.

(g) “Special transitory food unit” means a temporary food
establishment that is licensed to operate throughout the state
without the 14-day limits or a mobile food establishment that is
not required to return to a commissary.

(h) “Sulfiting agents” means any of the following:

(i) Sulfur dioxide.

(ii) Sodium sulfite.

(ii1) Sodium bisulfite.

(iv) Potassium bisulfite.

(v) Sodium metabisulfite.
(vi) Potassium metabisulfite.

(1) “Temporary food establishment” means a food establish-
ment which operates at a fixed location for a temporary period not
to exceed 14 consecutive days.

() “Temporary license” means a written authorization issued
by the director to operate for a specified limited time period.

(k) “Transient tenant” means a person who rents a room in a
bed and breakfast for fewer than 30 consecutive days.

(1) “Vending machine” means a self-service device offered for -

public use that, upon activation by a coin, token, card, key, or
paper currency, dispenses unit servings of food or beverages
without the necessity of replenishing the device between each
vending operation. Vendmg machine does not include any of the
following:

(i) A device that dispenses only bottled or canned soft drinks;
other packaged nonperishable foods or beverages; or bulk ball
gum, nuts, and panned candies.

(ii) A water-dispensing machine that is registered under
chapter IV.

(m) “Vending machine location” means the room, enclosure,
space, or area in which 1 or more vending machines are installed
and operated.

(n) “Wholesale” means selling to retailers or jobbers rather
than -directly to consumers.

(0) “Wholesale food processor” means an operation that pro-
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cesses, manufactures packages, or labels food for wholesaling.
(p) “Wild game” means animals from their natural state and
not cultivated, domesticated, or tamed.
History:
Pub Acts 2000, No. 92, Ch. I, § 1111, imd eff May 8, 2000, by § 1117(1)
eff November 8, 2000 (see 2000 note below).

Editor’s notes:

Pub Acts 2000, No. 92, § 1117, imd eff May 8, 2000, by § 1117(1) eff
November 8, 2000, provides:

“Sec. 1117. (1) Subject to subsections (2) and (3), this act takes effect 6
months after the date of enactment.

%(2) Until 6 months after the effective date of this act, compliance with
the standards-of the design, construction, and equipment of a food service
establishment approved under former sections 12901, 12902, 12903, 12904,
129052, 12906, 12907, 12908, 12910, 12911, 12912, 12913, 12916, and
12921 of the public health code, MCL 333.12901, 333.12902, 333.12903,
333.12904, 333.12905a, 333.12906, 333.12907, 333.12908, 333.12910,
333.12911, 333.12912, 333.12913, 333.12916, and 333.12921, is considered
compliance with this act.

“(3) Beginning 6 months after the effective date of this act, a food service
establishment shall comply with the standards of design, construction, and
equipment established under this act.”.

Statutory references:
Chapter IV, above referred to, is §§289.4101 et seq.

LexisNexis® and Other Annotations

Federal aspects:

Food, drugs, and cosmetics. 21 USCS §§301-321, 333, 334-334-3,
344-346a, 347, 348-356¢, 358, 359, 360, 360-360dd, 360hh—363, 371376,
378-397.

LexisNexis® Michigan analytical references:
Michigan Law and Practice, Public Health and Welfare § 76.

Research references:
35A Am Jur 2d, Food §§1-5.

§ 289.1113. Terms defined in act; meanings. [MSA
§ 12.933(1113)]

Sec. 1113. A term defined in the food code has the same meaning

when used in this act, except as specifically defined in this act.
History:

Pub Acts 2000, No. 92, Ch. I, § 1113, imd eff May 8, 2000, by § 1117(1)

eff November 8, 2000 (see 2000 note below).

Editor’s notes:

Pub Acts 2000, No. 92, § 1117, imd eff May 8, 2000, by § 1117(1) eff
November 8, 2000, provides:

“Sec. 1117. (1) Subject to subsections (2) and (3), this act takes effect 6
months after the date of enactment.

“(2) Until 6 months after the effective date of this act, compliance with
the standards of the design, construction, and equipment of a food service
establishment approved under former sections 12901, 12902, 12903, 12904,
12905a, 12906, 12907, 12908, 12910, 12911, 12912, 12913, 12916, and
12921 of the public health code, MCL 333.12901, 333.12902, 333.12903,
333.12904, 333.12905a, 333.12906, 333.12907, 333.12908, 333.12910,
333.12911, 333.12912, 333.12913, 333.12916, and 333.12921, is 00n51dered
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[Appendix Z (Exhibit “J-17)]: See, Exhibit “J-17, pgs. 1-4; (2) As stated in P.D. 03.02.130(Y)
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